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The appellanl, a co-oparalthve credil sociely, engaged in providing
credit facilites to its membears, had filed its return of income for the assessment
year 2008-09 on 30.09 2008 declarng MNIL income after claiming deduction
under section 80P, Since the cass was selegied for scrutiny under CASS, the
Agsessing Officer lesued notice w/s 143(2) and 142(1) and called for various
details. The appellant had claimad deduction under section 80F of Chaptar VI-A
of the Act on the ground that the primary object of the society i3 to provide
financial accommodation 1o members only, It was also clamed by the appeliant
that there is nnlaﬁv,ruunhﬁursupaﬂﬂ-b:nnfﬂmwn Bank of Indla on the
activities of he appellant. Thus I was the conlention of the appeilant that I is

- entitled 1o claim deduction under section BOP(1)(a)l), E

Curing the course of assessment proceedings, [ha ASsessing
Officer dealt with this issue at length and after detailed discussion held that the
appeltant fulfils all the criteria laid down ins section 5(ccij and is consaquently a
primary co-operative bank referred to in section-5{cci) of the Banking Regulation
Act, 1848, Hence provisions of section 80P(4) will be altracted. It was further
held by the Assessing Officer that the appellant s not aligible for claiming
deduction unde: section BOP{2)(a)l} Holding thus, the Assessing Officer
disallowed the claim of the appellant ws BOP(1)a) (i) amounting to

mamemﬂ- and added back the same to the returmned income of the
5, ]“'H hﬂt F
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"The order of the Income tax Officer, Ward 2{1), Belaum is opposed
to law and facts of the case and /s bad in law

2 The Learned Income fax Officer, Ward 2(1} Belgaum amred in
denying the deduchion claimed by the appellant of Rs3239625% us.
BOP(2){a)(i] of the Income tax Acl, 1961 in respect of incame derived by it from
carying on of its business. The reasons stated for the same are not a5 per law
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sid attual facts and, circumatances of the case. Therefors, it is prayed that the
deduction as claimed by the appellant us, HO0P(2){a)() of the act ba altowed.

% The leatned Income tax Officer Ward 2{1) Belgaum further emmed
it holding that he sppellant is a primary co-oparative bank as referred In sechian
5icei) of the Banking Regulations Act, 1848, The interpratation made are not 48
per law and acceplabile

4 The Leamned Income tax Officer, Ward 2(1) Bsfgaw also erred
in coming fo the conclusion that the appsliant is angaged in busingss of barnkng
as defined in section 4 of the Banjng Regu'ations Act,  The logic extendad fo
came to the conciision (s nof 8s per law

apprecialed ﬂ'rér ingerfion af :in_uw-r‘ﬁ#u} in section 2(24) of the act does not alter
e the pasition as far as exemption ws BOP(2)(8)(l) s concerned to 8 do-operalive
credit society which is engaged in providing credit faclities o ifs members

& The Learmed [ncome tax Officer, Ward 2{1) Belgaum erred in
giving a finding that a co-operative credit sociely automatically is converted inlo 8
co-operative bank #ﬂwmﬂMﬂfH‘m;mdﬂmﬁﬂre:m&dF'sf lakh and
firfher erred in stating that it can cary on banking business il the lieenze
appiication is rejectad by the R.E./

7 The leamed Income tax Officer, Ward 2{1) Beilgaum ought fo
have appreciated the primary objectives of the appeliant, nature of activities
carmied on and the basic intenlion of enacting seclian BOPY4) before coming 10 &
conclusion that the appeliant is not entiied for deduction ws aae 2 ialfl).

& The Leamed Income ax Officer, Ward 2(1) Belgaum ought fo
ave apprecigied (hat the reference lo the CBDTs clarifications reganding
issibility of deduction uws 80P(2)fa)il} of the Income fax Act 1961 afler
ipn of section BOP(4) and fo the report of Madhava Rao Committes (1999)
not alter tha actual position of law as applicabie to a co-operalive socialy.

& The assessment made is excessive, arbitrary and is hased on
assumption and suffers from illegality ™

In response to the notice of hearing, Sr. Samay Kulkarmi,
Bmdﬁmmﬂmmdﬂnbahﬂﬂufuwnpﬁhmandmmard. He has
also submitted written submissions in suppon of his arguments. The appellant
-wymmmmmmmwmmmmmmmrm
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appallant as co-operative Bank and disaliowing the claim of the appeliant under
section: 80P(2)(a)(i). The submissians of the appellant are as under -

“The appeflant /s engaged . carmyng on business of proveding
credit facifities lo its members, The mdome from the said business was claimed
as deduction ws 80 P (2) (a) (i) of the Act A copy of the retum fied along with
Computation of Income sheal is enclosed  The appellant is neither govaimed by
the provisions of RB.! Act nor by Banking Regulstions Acl, 1949, @5 the
appelant is not carmying on banking business as gafined in hose acls  As stated
garhar, the sppellant is engaged in business of providing credit facilities o its
members only.  The appellant claimed a deduction L's. BOP (2)(a)(1) in respect
of its income derived from providing credit facilities fo its members. During the
course of assessment, the A O. disallowsd the said claim holding m&appuﬂanr
a5 a primary co-operafive bank.

The A O has ired fo denve the interpreiation which is not as per
faw and deviates from the basic infenfion of the legisfature in brnging section
BOP into statute. The provisions of section BOP {4) are totally misinterpreted and
deviates from besic infention of enachng the said provisions inta the statute. The
A Q. has tried to Mt the appeliant info the definition of primary co-operative bark
as given in Banking Regulations Act 1948 The A Q. also has fned {o conclude
that the sppefiant is engaged in business of hanking. He has relied upan the
repoit of Madhavraa Committes of 1999 formed by RBI{ o roeview the
performance of Uirban Co-Operative Banks. Based on the sald report. the A O
concludes that a co-operalive credit socialy can aufomatically become a prirary
co-operative bank  For lhe purpose various arguments have been advanced in
the assessment order fo deny the deduction 1o the appeifant which otherwise

appellant is entitlad lo

\he appellant submils as under -
ant to refer fo the provisions of sechon BOP n the instant case
80P {2){a){i) reads as under

in case of a cooperative socialy engaged in —
i) Carrying on the business of banking or providing credit faciity to its
members”

#mmm’mmmamwmfw llf:anbrmn#raturms;
two limbs.  The first imb refers to canying on the business of banking and the
second limb refers fo providing credit facilities fo its members  Division in these
fwi fimbs denoles thal these two fmbs aneg different activities than each other
The appellant is covered by the second imb viz providing credi! faciilies o iis
members. It is not covered by the first imb wiz carmying on business of Banking.
It is important to nofe this differentiation in the mstant case. To carry on business:
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1

af banking one needs a license from R B which /& given by them only aftér
fuififling certgin conditions. The hcense is required under the Banking regulahons
act and under R.B.1 Act Contrary 1o this the appellant is & co-operative socialy
governed by the Kamatska State Co-Operaltive Act  To cary on business of
credif facilities to its members, no license is required to be oblaned from B8,/
since the appefiant @ governed by the Siate Co-Operative Act. the provisions of
RBI Act and BR Act are not applicable  Thiz explains in a very cledar ferm ihaf the
appeliant is nol engaged in carrying on busingss of banking A deduction LS.
BOP s available even to a co-operafive sociely which is engaged in providing
credit faciiifies to ifs members  The seclion does nol state that it show'd carry on
banking business also. The ward ‘or’ used in section assumes importance and.
separates the business of banking from the business of providing credit facritias
to its members. Dunng the course of assessment the appellant has cleary
Brought on recard the fact that it is engaged in providing credit facilities to ifs
Emmhers only. The appeliant had Med all the datails in this regard before the A
The definition of pnmary co-opersiive bank as given under the 8 8 Aot i=
reproduced below for ready reference:

Sectior (CCV) “primary Cooperalive bank means a cooperative socaly, offer
than a primary agricuifural credit society - '

{1) The primary olyjact or principal busingss of which iz the fransaction of
hanking business. _ -
{2} The paid up capital and resarves af which are not less than one fakh

rupBas -ang _
_ “"‘h-;,‘ {3} The byelaws of which do nol bemmit admission of any other
E T-! coopereiive socely as 8 memibar
iy ifiis dafininon s perused carsfully, it can be seen that all the conditions refemed
tion have to be cumulafively satisfied  If one or hwo conditions ofly gel
. H?Enlhﬂﬂaﬂideﬁnmhnmnﬂfumummam The main reason
= Mryﬂmsmn‘duﬁnﬂnnHnﬂapﬂmﬂhmmaappa#ammmﬂmﬂgﬂmu-

Once & co-operalive sociely is nal camying on eny banking
business, the sard definition /s not applicabla. The A O has tned fo explain in
the ordar that the appeifant sociely comes within the amibil of definition of
banking business as defined in B.R. Act A.nunmantmmgmbﬂm‘admmm
mrﬂ'ﬂx“ﬂﬁﬁ!l‘ﬂmapﬂﬂﬂmh' fepasits fron :

; 'S 0 mﬂﬂamdﬂﬁmmufas.
Mmﬂanﬁngﬂlguhﬂwﬁﬂ. HMMM

any a‘."mi‘::h m'#nagfmum mnmm afn m—marﬂ:'-.-'ﬂ sur-.mfy cannot mnsmute
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put.l.f.l'c' Pubiic means a commurily at darpewho are not bolirngted by 8 covenant
to onybody.  Further a cooperative sociely has specific area restriction (o

operate. ! cannol operate in offier areas. Such resiriclions are not there for a
cooparalive bank.

Refignoe of the A Q. on the report of Madhawao Committes is also
misplaced. A recommendsation i the report or an opimion of the commitfes
mentioned in the maport s nol isw.  Nowhere under fhe 8 8 Act or RBI Act
there (s a provision for an autamatic conversion of a co-operalive credit sociely
inlo & co-operalive bank. It (5 an oplion o lfe co-operalive credl sociely as o
whather il wanis fo engage in banking business and thus get registerad with tha
R B as a co-operative bank

{i /s gi=zo imporant o nole that "Bank” “Banker or “Banking” is not used by the
appaliant as a part of ite name  The B R, Act in section 56 very clearly prowdes

thal ma co-operative oredlf sooiety other than the co-operative banic shall use as
part of its narme or in connechon with its business any of fhe word ‘Bank, Banker
ar Banking and no co-operative soclety shall carry on the business of banking in
India unless if uses as s parf of its name at leas! one of such words.  This also
proves that the appellant is not engaged i business of Banking

Hanea, a'rammmmmmumjnammmumm
socialy engaged in carmying on business of providing credit faciibes o is
members and therefore. the appeiiant |s entitied for exemption U/s 80P(Z)a)i)
and the provisians of section B0P{4) are na! applicable to i, _
Let us examine section 80 F (4] of the | T. Act. as amended with effec! from
01.04. 2007 The said section reads as undar

_ "The provisions of s sachion shall nof- apply in relation o any cooperative
bank other than a primary agriculfural credit sociely or a pnmary coDperative
agriouttural and rurel developmant bank.

Explanation. For the purpose of this sub sectioh —

{a) Cooperative bank snd primary agricultural credit socify shall hiave the
meaning respactively assigned o them in Farf ' of the banking
regulalion acf 1948

(b} Prmary Cooperative agnculfural and rural developmarnt bank means a
soctely having ifs area of operation confined to & taluka and fhe
principal object of which is lo provide for long term credit for
agrmcuiivral and rural developmant activities™

The said sechion cleafly states hal the exgmpfion 5 nol Dhven 10 8 o=
cperative bank only, There is no reference as fo the nan-applicability of
exemption to co-operafive credit sociely. [t does not define what a cooperalive
sociefy is but haz defined other cooperative sociefies By making a specific
reference to Cooperalive bank and excluding a primary agncuitural credil society
or a primary coaperstive agnoultural and rursl development bank from the ambit
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of esbtian S0P and by keeping the provisions of section 80P (2] (4] (i} tn the
statite the fegisiation has made it clear thal offier cooperalive societios comlinue
to et exemption as in the past,  In case if the intention of the legislature was o
deny the exemplion even to the co-operative credit socialy, then keeping in
slalute section B0P(2Hall) will be redundant. The said amendment was brought
in try the Finance Act, 2006 with & clear intention fo fax the co-oparative Danks
gnly The relevant para from the Budget spesch of the Finance Minisler /s grven

Budgat Speech Para 22{2]

“The conperative banks are functiomng at_par with ofher cammercial
banks which do not enjoy fax benefils. thmﬁm*ﬁﬂ?naﬂhﬂ-ﬂnﬂmmaﬁarﬂ
now sub section (4) been nserfed fo provide that the provisions of the said

=* mﬁma&aﬂmtﬂppﬁrIuanycmpam&e ) et i
Under these circumstances banging credit sociehies undar the fex not js urjust
and not as per lew.  The wordings confaired in section BOP (2)(=){1) and BOF(4)
are very plsin, clear and simpie, Even section 2(19) defines a co-operative
sociely. The explanation fo section B0F (4] réfers fo Banking Regulabions Adl,
part 5 anly to the axtent of defining co-operafive bank and 8 primary agroultural
credit sociely. Under such circumstances fo interpret the provisions there is No
nasd o rafer lo the Banking Regulafions Actin genaral. The appeltan( is a co-
operative credit society as defined Lifs 2{19) of the Act |t |s engaged in
huuhaﬁs.nfpmvidhmwdﬂ‘faﬂmﬂﬂﬂ tg s members and further in sechion BOF (4)
thare is no mention of @ co-operative socety. Under such faclual situation of law
imparting some fareign interpretatian lo fax the income uricer tha | T Act is
: uafam:ln'mmrﬁtwﬂimmenmnuuﬂumﬂmnfanrmmmundaﬂheﬂ
1561 It is-a sefled law that the income of an assesses s calculated based
a provisions contained in the | T Act. A reference fo other scls is made
ad only when the 1T Act, is silent or there is @ spacific referance fo. fhe
acis,  Therefore, holding & co-operahite credit sociely as e primary oo-
e bank basad an definiion given under different acts is not at al
warranted.  The amandmen! brought i fo section 2(24)(via} does nof
autemnatically bring to fax the income of co-opgrative socisly engaged in
providing credit faciities fo s members I enly sxpressly specifies that thae
profits and gains: of such socely are considered as an income under fhe
provisions of the act  In wew of the provisions contained in section BOP (2] {ai)

a1
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The whole isswe can be-summed it in tha fallawing manner

10

i

The Cooperative Sociely has begn specifically defined under the
income Tax Act — seclion 2{18). Secfion BOP (4) does not define &
Cooperalive Socely

The Appellant (s registered under Karnataka State Cooperative
Society Act and 15 governed by its provisions only

Il is nat governed by RBFAct or Banking regutation act 1049

It can do activities that are enumeraled in its bye laws only whefe as
a hank can do businesses as sat oul in banking regulation act 1343
ﬂcmpnmmmaramdnhwnmwmhﬂamﬂng
regulahon act

It cannot accept deposits or lend maney to public. if can da business
only with its members. '

it cannot use the words “bank” banking” or “banker” as part of is
name,

RB has no power of what 5o ever nalure 1o reguiales its funationing

it s carrying business of providing credit facilities fo ils members. Itis
not involved in business of banking.

Tmmmmwmmwmwﬂmmmﬂ:
conversion of @ credit society intc Cooperalive bank A specific
license is required to be cblained tom the REI by following ail the
procedures as set in that Act

Tha primary object of the appaliant is not lo camy on banking
bisrsiness but develop and promale economic interss! thift. saving
and seif help among the members and fo protect the economic
interest of the members

Appellant cannot be regarded as primary oooparaive banic for the
purpose of Banking ﬁmmmmdmmwm
duaa‘nu:appfrmmasﬂmnntmmanbmmgﬁm’m

13 A cooperative Society has the concept of mutualify smbadded in i it

has been upheld by various Courts fhat income I5 not taxable in case
of mutual concerns as "One cannot make profits from oneseif. |
Kikabhal Pramehand 24 ITR 506 5C)

@
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13. The Budget spesch of the finance miinistar while enacling seonon
BOF (4) clearly refers lo [he intantfon of the legislature 1o lax
Cooperalive banks as they are at par with Commercial Banks A

i i |ty is N par_ with ar fm ! 3
The explanation later given by the Finance Miruster for enacting BOF
(4) atso is of utmos! importence. | Copy anclosed)

14. HFMWMHMWMMWIMEMWdMWMMF
o cooperalive societies engaged in providing credit faciities to is
mambars then this section would have been deleted

Recently the CIT (A) || Bangalore in Ihe case of Mys Bangalore Commertial
rransport credit Cooperalive Socely Lid has held that section BOP(4) s not
appiicable to Cooperative credit societies and that ihey are antities for deduction
. wis BOP{2)a)fil of the Act The said decision was upheld by the Hon ITAT
Bangalore in ITA no 106%bang/2010 dated 8042011, Further CIT (Al VI
Bangalore glso held in the simitar mannar in the case of M/s Dwaraka Souhard

Credit Soctety Lid Ankola for A Y 2007-08 fo 2008-10. A copy of the said order 18
anclosed

Aefarerice is also made o following cases where is the Courfs have held that
taxing statutes granting incentives for promoting growth and devetopment shouwd

be construsd Kberally These provisions shall be inferpreted so as (o advance the
ohjective of the provision and not fo frustrate i

1. CIT Vs sultan and sons rice mills 272 ITR 181 (Al
2 CIT Vs Simpson and Co 122 ITR 283 (Madras)

in view of the discussion above it is prayed that the disaliowance of deduction
by the appellant be allowed as the same is claimed as par law.

In suppord of its contention the appeliant has aiso relied on the
lan of the Commissionar of Income [ax (Appeals) I, Bangalore in the case

of Mis, Bangaiore Commercial Trangpon Credit Co-operative Society Lid., in ITA
No. 130/AC 3{1HCIT{AN-IN0E, 10 wherein tha CiTiAppeais) has heid that the Co-

operative Cradit Society is eligible far deduction under section 80-F

1mumw.mﬂmmammmﬂmand oral as well as
written submissions of the appelianl. ﬂmﬂgpﬁﬂﬂmﬂmﬁmﬁmmm
the appellant is sligible for deduction uis. BOP(2)(a)0) o the Act, or thay fall under

@
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sub-section 4 of BOP which was introduced lor the first pme from the Ass! Yea
2007-08. Hers it 15 important 1o note the Hon'ble Finance Minister's budgoet
proposal in bringing the proposed ameandment to the Finance Acl 2008 which
spmaks —

*Co-operative banks or any ofher baks, are lending institlfions and
should pay tax on their profits. Pnmary Agricufture Credil sociaty (PACS) and
Primary Co-nperative and Rural Development Banks (PCARDE| stand on &
special footing and will continue lo be exempl from fax under section 80P of the
Income tay Act  However, | propose 1o exclude all other Co-oparative Banks
from the scope of that sechan -

From the above it appears that anly the Co-operafive Banks with excephons are
Broughtdn tax by the new Amendment  The Assessing Officer in his order has
referred to Banking Regulation Act. 1948 and the Madhav Rao Commitiee repoit
and has emphasized on the fact that section Sicci) of the Banking Regulabon
Act, 1949 allow automalic conversion af the Co-operative Credil Society on s
achieving the share capital imit of Re.1.00,000/-. However, the RBI has by its
lettar dated 10.08.2011 have stated that the conversion of Co-operative Credi
Socisty is not being considered in reaponse to the application made by the
appeliant to the RBI. Bangalore for grant of panking licence u/s. S{cci),  Thus the
Ascessing Officer's contention that there is aulomatic conversion of Co-oparative

_ _;;};f E;:b Emdnt Society to Co-operative Banks is not cormect,
:!1. ;": ! “i &
L in its witten submission the appellant aiso submitted that recently

Commissianer of Incoma tax (Appeals) ||, Bangalore in the case of Mis.
Bangalore Commercial transport credit co-oparative society Iid,, has held that
saction B0P(4) is not applicabie to Co-Operative credit socisties and that they are
entitied for deduction under section BOP{2)a){i) of the Act. The aaid decision
was upheld by the Hon. ITAT Bangalore in ITA Mo 10B9/BANG/2010 dated 87
April 2011, Further the Commissioner of Income ax (Appeals) VI Bangalore has
aiso held in the similar manner in the case of W's, Dwaraka Souhard Credt
Society Lid., Ankola for AY. 2007-08 to 2008-10.
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